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Court of Petty Sessions Amendment Act 1998 
Act No. 20 of 1998 

_______________________________________________________________________ 

An Act to amend the Court of Petty Sessions Act 1960 
[Assented to 22 September 1998] 

BE IT ENACTED by the Legislative Assembly of Norfolk Island as 
follows: 
 

Short title 
 1. This Act may be referred to as the Court of Petty Sessions 
Amendment Act 1998. 
Commencement 
 2. (1) Section 1 and this section commence on the day on 
which notification of assent to this Act is published in the Gazette. 
  (2) The remaining provisions of this Act commence on a 
day, or respective days, fixed by the Administrator by notice in the 
Gazette. 
Principal Act 
 3. In this Act, “principal Act” means the Court of Petty Sessions 
Act 1960. 
Substitution 
 4. Section 2 of the principal Act is repealed and the following 
section substituted — 

“Act binds Crown and Administration 
 2. (1) This Act binds the Crown in right of Norfolk 
Island and the Administration. 
 (2) Nothing in this Act makes the Crown in any 
capacity, or the Administration, liable to be prosecuted for an 
offence.”.

NORFOLK  ISLAND 
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Substitution 
 5. Section 58 of the principal Act is omitted and the following 
sections substituted — 

“Procedure where informant proposes to tender written 
statements to the Court 
 58. (1) If a person is alleged to have committed an 
indictable offence, the informant, not later than 28 days, or such 
shorter period as the Court may approve, before the date fixed 
for the taking of the preliminary examination, may give the 
person notice in writing — 

(a) informing him or her of the time and place of the 
preliminary examination; and 

(b) stating that the Court will be asked to admit 
written statements as evidence without requiring 
the attendance of the persons who made the 
statements; and 

(c) setting out the terms of this section and section 
58A. 

 (2) A notice under subsection (1) is not duly 
given unless it is accompanied by — 

(a) a copy of the information; and 
(b) a list of persons who have made written 

statements which the informant proposes to 
tender to the Court at the preliminary 
examination; and 

(c) a copy of each of those statements; and 
(d) a list of the documents and things which the 

informant proposes to tender to the Court at the 
preliminary examination; and 

(e) if a thing, not being a document, cannot 
adequately be described in that list, a photograph 
of that thing; and 

(f) a copy of each document mentioned in the list, 
(‘the accompanying documents’). 
 (3) A notice and accompanying documents may 
be given to the accused person in any manner in which a 
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summons issued in respect of an information may be served 
under any provision of this Act. 
 (4) The giving of a notice and accompanying 
documents under subsection (3) may be proved in the same 
manner as the service of a summons. 
 (5) If a notice has been given to an accused 
person under this section — 

(a) the informant, not later than seven days, or such 
shorter period as the Court may approve, before 
the date set down for the preliminary 
examination, must file with the Clerk a copy of 
the notice and accompanying documents; and 

(b) the Clerk must, before the preliminary 
examination, provide the notice and 
accompanying documents to the Magistrate 
constituting the Court for the preliminary 
examination. 

 (6) The informant must, at the request of the 
accused person or a legal practitioner representing the accused 
person, before the preliminary examination permit the accused 
person or the legal practitioner to inspect the documents and 
things mentioned in the list (if any) referred to in paragraph 
(2)(d). 
Written statements may be admitted in evidence 
 58A. (1) Subject to this section, if an informant has 
duly given notice to an accused person under section 58, the 
Court at the preliminary examination may admit a written 
statement included in the accompanying documents as evidence 
of the matters stated in the statement in which case the 
statement will be taken to be the deposition of the person who 
made it. 
 (2) A written statement must not be admitted in 
evidence by a Court unless — 

(a) it is made in the form of a statutory declaration; 
and 

(b) it contains a statement that the person who made 
it — 
(i) has attained the age of 18 years; or 
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(ii) has attained the age of 14 years but not 
18 years; and 

(c) it contains a statement that before he or she 
signed it, the person who made it read the 
statement or had it read to him or her. 

 (3) A written statement that, but for this 
subsection, would be admissible under subsection (1) will not 
be admissible if the accused person, not later than 14 days 
before the date set down for the preliminary examination, gives 
written notice to the informant that he or she requires the 
attendance at the preliminary examination of the person who 
made the statement. 
 (4) The accused person must also file with the 
Clerk a copy of a written notice referred to in subsection (3). 
 (5) An accused person who has given notice 
under subsection (3) may, at any time before the preliminary 
examination, notify the informant in writing that he or she 
withdraws that notice and this section will apply as if the notice 
under subsection (3) had not been given. 
 (6) Despite the failure of an accused person to 
give notice under subsection (3), the accused person may object 
at the preliminary examination to a written statement being 
tendered in evidence and the Court may, if it thinks fit, uphold 
the objection and require the person who made the statement to 
attend and give evidence to the Court. 
 (7) If under this section the Court admits a 
written statement, the Court may, of its own motion, require the 
person that made the statement to attend before the Court to 
give evidence. 
 (8) If it appears to the Court that any part of a 
written statement tendered in evidence under this section is 
inadmissible according to the rules of evidence, the Court may, 
if the statement is otherwise admissible, admit the statement but 
must — 

(a) identify the part of the statement that is 
inadmissible; and 

(b) write on that part of the statement the words 
“ruled inadmissible” or words to that effect. 
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 (9) If the Court admits a written statement under 
this section, the informant, or a legal practitioner representing 
the informant, may call the person who made the statement to 
give oral evidence and that person and any other witnesses, not 
being witnesses called by the accused person, who attend 
before the Court — 

(a) must be examined in the presence or hearing of 
the accused person and, if the accused person so 
desires, in the presence of a legal practitioner 
representing the accused person; and 

(b) may be cross-examined by the accused person or 
a legal practitioner representing the accused 
person. 

Preliminary examination where written statements not 
tendered 
 58B. If a person is alleged to have committed an 
indictable offence and a notice has not been given to that 
person in accordance with section 58, the Court must, in the 
presence or hearing of the accused person, and, if the accused 
person so desires, in the presence of a legal practitioner 
representing the accused person, take a preliminary 
examination or statement on oath of any persons who know the 
facts and circumstances of the case, and the accused person or a 
legal practitioner representing the accused person may cross 
examine those persons.”. 

Substitution 
 6. Section 60 of the principal Act is omitted and the following 
section substituted — 

“Court may discharge accused person 
 60. When all evidence offered by the prosecution 
against a person charged with an indictable offence has been 
taken, the Court must — 

(a) if the Court is not of the opinion referred to in 
paragraph (b) — immediately order the accused 
person, if in custody, to be discharged from 
custody in respect of that offence; or 

(b) if the Court is of the opinion, having regard to 
all the evidence before it, that the evidence is 
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capable of satisfying a reasonable jury properly 
instructed beyond reasonable doubt that the 
accused person has committed an indictable 
offence — proceed in the manner set out in this 
Act.”. 

Proceedings where evidence sufficient to put accused on trial 
 7. Section 61 of the principal Act is amended by striking out 
“Where the Court is of the opinion that the evidence for the prosecution 
has established a prima facie case against the accused person in respect of 
an indictable offence” and substituting “If the Court is of the opinion, 
having regard to all the evidence before it, that the evidence is capable of 
satisfying a reasonable jury properly instructed beyond reasonable doubt 
that the accused person has committed an indictable offence”. 
Substitution 
 8. Section 63 of the principal Act is omitted and the following 
section substituted — 

Discharge or committal for trial 
 63. When all the evidence for the prosecution and the 
defence has been taken — 

(a) if the Court is of the opinion, having regard to 
all the evidence before it, that a reasonable jury 
properly instructed would not convict the 
defendant of an indictable offence — it must 
immediately order the defendant, if he or she is 
in custody, to be discharged as to the 
information then under inquiry; and 

(b) if the Court is not of the opinion referred to in 
paragraph (a) — it must commit the defendant to 
trial for the offence before the Supreme Court 
and either — 
(ii) commit the defendant to gaol or a lock-

up to be there safely kept until the 
sittings of the Court before which the 
defendant is to be tried; or until the 
defendant is delivered by due course of 
law or admitted to bail as provided in 
this Act; or 
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(ii) admit the defendant to bail in accordance 
with Subdivision C. 

New heading 
 9. The heading of Part 7 and the heading of Division 1 of Part 7 
are repealed and the following Part heading is substituted — 

“PART 7  —  RECORDS OF CONVICTIONS, ORDERS, 
ETC.” 

Substitution 
 10. Divisions 2 to 5 of Part 7 of the principal Act are repealed and 
the following Part is substituted — 

“PART 7A  —  ENFORCEMENT OF JUDGEMENTS 
Division 1 —  Preliminary 

Interpretation 
 180. (1) In this Part, unless the contrary intention 
appears — 

‘account’ includes — 
(a) a deposit account or withdrawable 

share account; and 
(b) any record of deposit or subscription 

for withdrawable shares; and 
(c) a loan account that has a credit 

balance, 
but does not include an account or record 
that is prescribed as exempt from the 
operation of this definition; 

‘bank’ means a bank within the meaning of the 
Banking Act 1959 of the Commonwealth; 

‘deposit taking institution’ means a bank, 
investment fund or investment corporation; 

‘earnings’ in relation to a person, means a sum 
payable to the person — 
(a) by way of wages or salary, including 

any fee, bonus, commission, 
overtime pay or other emolument 
payable in addition to wages or 
salary; or 
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(b) by way of pension including — 
(i) an annuity in respect of past 

services, whether or not the 
services were rendered to the 
person paying the annuity; or 

(ii) periodical payments in 
respect of compensation for 
the loss, abolition or 
relinquishment, or any 
diminution in the 
emoluments, of any office or 
employment; or 

(iii) periodical payments in 
respect of compensation for 
the loss of wages or salary 
because of illness or injury, 

but does not include a pension, 
benefit or allowance payable to the 
person under — 
(iv) the Social Security Act 1991 

of the Commonwealth; or 
(v) the Veterans’ Entitlements 

Act 1986 of the 
Commonwealth; or 

(vi) the Social Services Act 1980; 
‘examination summons’ means an examination 

summons issued under Subdivision 2 of 
Division 3; 

‘fine’ means a monetary penalty imposed on an 
offender by the Court in criminal 
proceedings for an offence and includes — 
(a) any costs ordered to be paid by the 

offender in connection with the 
proceedings; and  

(b) any amount ordered to be paid in 
connection with or as a result of the 
offence, if the order is of a kind 
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prescribed for the purposes of this 
definition, 

but does not include any other amount of 
money ordered to be paid in connection with 
or as a result of the offence; 

‘garnishee’ means the person to whom a garnishee 
order is directed; 

‘garnishee order’ means an order under this Part 
attaching earnings or debts other than 
earnings for the purpose of satisfying a 
judgement debt; 

‘instalment order’ means an order under this Part 
providing that a judgement debtor will pay a 
judgement debt by such instalments at such 
times as are specified in the order; 

‘judgement’ includes — 
(a) an order of the Court for the payment 

of money, whether as costs or 
otherwise; and 

(b) a fine; 
‘judgement creditor’ means a person in whose 

favour a judgement is given and, in respect 
of a fine, means the Administration; 

‘judgement debt’ includes — 
(a) an amount ordered by the Court to be 

paid, whether as costs or otherwise; 
and 

(b) a fine; 
‘judgement debtor’ means a person against whom a 

judgement is given; and 
‘writ of execution’ means a writ of execution issued 

under this Part. 
 (2) A reference in this Part — 

(a) to the giving of a judgement will be taken to 
include a reference to the making of an order; 
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(b) to a debt due or accruing will be taken to include 
a reference to debt that will become due and 
payable; 

(c) to a form by number will be taken to include a 
reference to a form so numbered approved by 
the executive member. 

Exercise of powers  
 181. (1) The Court may exercise or perform a power 
or function of the Clerk under this Part. 
 (2) Despite any other provision of this Part, the 
Court or Clerk may exercise any power under this Part in 
respect of a judgement debt that is a fine without reference to a 
judgement creditor.  
Costs 
 182. The Court or Clerk may, if of the opinion that a 
party has acted unreasonably in proceedings under this Part, 
order the party to pay — 

(a) the costs, or part of the costs, of another party; 
or 

(b) an amount that the Court or Clerk thinks fit for 
the expenses of another party, 

incurred by reason of those proceedings. 
Division 1A  —  Imprisonment 

Warrant of commitment 
 182A. The Court may, following the conviction of a 
person, by warrant in accordance with form 80A, commit the 
person to prison in accordance with that conviction. 

Division 2  —  Enforcement of Fines 
Interpretation 
 183. In this Division unless the contrary intention 
appears — 

‘licence’ has the same meaning as in the Road 
Traffic Act 1982; 

‘enforcement fees’ means prescribed fees imposed 
in connection with proceedings under this 
Division; 
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‘offender’ means an offender who is a natural 
person; and 

‘recognised licence’ has the same meaning as in the 
Road Traffic Act 1982. 

Licence suspension notices 
 184. (1) If — 

(a) a fine has not been paid; and 
(b) more than 28 days has passed since the fine was 

imposed; and  
(c) any application for an instalment order, 

garnishee order or writ of execution in respect of 
the fine has been determined; and 

(d) either — 
(i) no instalment order, garnishee order or 

writ of execution is in operation in 
respect of the fine; or 

(ii) an instalment order is in operation in 
respect of the fine but the offender on 
whom the fine was imposed is in breach 
of that order, 

the Clerk may issue a licence suspension notice to the offender 
on whom the fine was imposed. 
 (2) A licence suspension notice — 

(a) must be in the prescribed form; and 
(b) must be served personally on the offender; and 
(c) operates immediately on being served on the 

offender; and  
(d) operates until it is cancelled. 

 (3) A licence suspension notice operates in 
respect of an offender in the following manner — 

(a) the operation in Norfolk Island of any 
recognised licence held by the offender, or that 
may be obtained by the offender, is suspended 
during the operation of the notice; and 

(b) the operation of any licence (other than a 
recognised licence) held by the offender, or that 
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may be obtained by the offender, is suspended 
during the operation of the notice; and 

(c) a period of suspension of a licence under a 
licence suspension notice operates concurrently 
with any other period of licence suspension or 
disqualification operating in respect of the 
licence. 

 (4)  The Clerk — 
(a) may cancel a licence suspension notice for any 

good reason; and 
(b) must immediately cancel a licence suspension 

notice if — 
(i) the fine is paid in full; or 
(ii) an instalment order, garnishee order or 

writ of execution is made in respect of 
the fine after the licence suspension 
notice is issued; and 

(c) must notify the offender in writing of that 
cancellation and the date and time from which it 
operates. 

 (5) The Clerk must notify the Registrar of Motor 
Vehicles appointed under section 5 of the Road Traffic Act 
1982 of — 

(a) the date and time from which a licence 
suspension notice operates; and 

(b) the date and time from which the cancellation of 
a licence suspension notice operates. 

Evidentiary - licence suspension notices 
 184A. In any proceedings for an offence, evidence — 

(a) that a fine had not, at a particular time, been 
paid; or 

(b) that, at a particular time, no application for an 
instalment order, garnishee order, or writ of 
execution in respect of a fine remained 
undetermined; or 
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(c) that, at a particular time, no instalment order, 
garnishee order or writ of execution was in 
operation in respect of a fine; or 

(d) that, at a particular time, an instalment order, 
garnishee order or writ of execution was in 
operation in respect of a fine but the offender on 
whom the fine was imposed was in breach of 
that order; or 

(e) that, at a particular time, a licence suspension 
notice had been issued under section 184; or 

(f) of the details of a licence suspension notice and 
of the matter to which it relates; or 

(g) that a licence suspension notice had not, at a 
particular time, been cancelled; or 

(h) that a document issued under this Act was 
served on a person at a particular time in 
accordance with section 184; or 

(i) of any matter relevant to the service of a licence 
suspension notice, 

given by certificate signed, or purporting to be signed, by the 
Clerk is admissible as evidence of those matters. 
Warrant of commitment 
 184B. (1) If — 

(a) a fine has been imposed on a natural person; and 
(b) the fine has not been paid in full; and 
(c) more than 28 days has passed since the fine was 

imposed; and  
(d) any application for an instalment order, 

garnishee order or writ of execution in respect of 
the fine has been determined; and 

(e) either — 
(i) no instalment order, garnishee order or 

writ of execution is in operation in 
respect of the fine; or 

(ii) an instalment order is in operation in 
respect of the fine but the offender on 
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whom the fine was imposed is in breach 
of that order, 

the Court may by warrant in accordance with form 80B, 
commit the person to prison for the period specified in the 
order. 
 (2) If — 

(a) the amount in respect of which the warrant was 
issued is paid in full; or 

(b) an instalment order, garnishee order or writ of 
execution is made in respect of the amount after 
the warrant of commitment is issued, 

the Clerk must immediately cancel a warrant of commitment. 
 (3) If part of the amount in respect of which the 
warrant was issued is paid, the Clerk must immediately vary the 
warrant by reducing the period specified in the warrant by the 
same proportion that the amount paid bears to the amount in 
respect of which the warrant was issued. 

Division 3  —  Enforcement of Judgements 
Subdivision 1  —  General 

Orders at time of judgement  
 185. (1) The Court may, when giving judgement in 
proceedings — 

(a) make an instalment order in respect of a 
judgement debt ; or 

(b) make a garnishee order in respect of a judgement 
debt; or 

(c) make an order for the issue of an examination 
summons in respect of a judgement debt; or 

(d) make an order for the issue of a writ of 
execution in respect of a judgement debt ; or 

(e) adjourn the proceedings to a hearing before the 
Clerk. 

 (2) The Court may make an order under 
subsection (1) on the application (including oral application) of 
a party to the proceedings or of its own motion. 
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 (3) On an adjournment under paragraph (1)(e), 
the Clerk may hear the judgement creditor and judgement 
debtor and make any of the orders specified in paragraphs 
(1)(a) to (d). 
Exercise of discretion by decision makers 
 186. In considering whether to make an instalment order 
or a garnishee order, the Court or Clerk must have regard to — 

(a) the order, if any, preferred by the judgement 
debtor; and 

(b) in respect of an instalment order, the likelihood 
of the judgement debtor complying with that 
order; and 

(c) any other information that, in the opinion of the 
Court or Clerk is relevant or reliable; and 

(d) in determining the amount of an instalment to be 
paid under an instalment order or a garnishee 
order in respect of earnings, any matter 
ascertained under subsection (2). 

 (2) The Court or Clerk must, before making an 
instalment order or a garnishee order, endeavour to ascertain 
the property and financial circumstances of the judgement 
debtor. 
Manner in which orders under this Division operate to stay 
judgements and operation of other orders 
 187. (1) An instalment order or garnishee order 
operates as a stay of enforcement of the judgement in respect of 
which it is made unless the Clerk or Court otherwise orders on 
application under Subdivision 6. 
 (2) An application for an instalment order in 
respect of a judgement debt operates — 

(a) to stay the enforcement of the judgement; and 
(b) to stay any writ of execution issued in respect of 

that judgement, 
until the application is finally determined (including under 
section 199) unless the Clerk or Court otherwise orders on 
application under Subdivision 6. 
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 (3) An application for an instalment order in 
respect of a judgement debt does not operate as a stay — 

(a) if the judgement debtor has made a previous 
application for an instalment order under 
subsection 198(1) in respect of that judgement; 
or 

(b) in respect of an instalment order or garnishee 
order that was made before the application, 

unless the Clerk or Court otherwise orders on application under 
Subdivision 6. 
 (4) If — 

(a) an instalment order; and 
(b) a garnishee order attaching earnings,  

are in force in relation to a judgement debt — 
(c) the execution of the garnishee order is, by force 

of this section, stayed until the Court or Clerk 
otherwise orders; and 

(d) if the judgement debt is satisfied before the stay 
on the garnishee order ceases to operate, the 
Clerk must promptly revoke the garnishee order. 
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 (5) If — 
(a) the execution of a garnishee order in respect of a 

judgement debt is stayed under subsection (4); 
and 

(b) the instalment order ceases to be in force by 
virtue of subsection 202(1) before the judgement 
debt is satisfied, 

the Clerk must, on the application of the judgement creditor in 
accordance with Subdivision 6 remove the stay of execution on 
the garnishee order. 
 (6) A bailiff must not sell any property seized 
under a writ of execution during the operation of a stay of that 
writ under this section. 

Subdivision 2  —  Examination Procedures 
Notice requiring financial information 
 188. (1) If a judgement debt has not been satisfied, 
the Clerk may, (and must, if the judgement creditor so requires) 
issue a notice in accordance with Form 81, requiring the 
judgement debtor to answer the questions contained in the 
notice within 14 days after the day on which the notice is 
served on the judgement debtor. 
 (2) The judgement debtor must not make a false 
or misleading statement when responding to a notice referred to 
in subsection (1). 

Penalty: 20 penalty units. 
Issue of examination summons 
 189. (1) If — 

(a) a judgement debt has not been satisfied; and 
(b) the judgement debtor has failed to comply with a 

notice issued under subsection 188(1) in respect 
of that judgement debt, 

the Clerk may issue an examination summons in accordance 
with Form 82 directed to — 

(c) the judgement debtor; or 
(d) if the judgement debtor is a corporation—an 

officer or former officer of the corporation, 
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and, subject to subsections (3) and (4), must issue an 
examination summons on application by the judgement creditor 
under subsection (2). 
 (2) A judgement creditor may apply to the Clerk 
for the issue of an examination summons — 

(a) in accordance with Form 83; and 
(b) in respect of an application for an examination 

summons directed to an officer or former officer 
of a corporation, supported by an affidavit 
setting out evidence that the officer or former 
officer — 
(i) is likely to have a sufficient knowledge 

of the affairs of the corporation to enable 
the officer to give such answers as might 
be required of a judgement debtor who is 
not a corporation, or a substantial part of 
those answers, at an examination; or 

(ii) is likely to have in the officer’s 
possession or control any document or 
thing that tends to show the true position 
as to the property or financial 
circumstances of the corporation.  

 (3) The Clerk must not issue a further 
examination summons to a person in relation to a judgement 
debt if the person has complied with an examination summons 
in relation to that debt within the previous 3 months unless the 
Clerk is satisfied that — 

(a) the property or financial circumstances of the 
judgement debtor have significantly changed; or 

(b) additional relevant information has become 
available, 

since that examination. 
 (4) An application for an examination summons 
referred to in subsection (3) must be supported by an affidavit 
setting out evidence of a matter referred to in paragraph (3)(a) 
or (b). 
 (5) An examination summons — 
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(a) must require the person to whom it is directed to 
attend before the Clerk at the time and place 
specified in the summons to be orally examined 
about — 
(i) the judgement debtor’s property and 

other means of satisfying a judgement 
debt; and 

(ii) the judgement debtor’s general financial 
circumstances; and 

(b) may require the person to whom it is directed to 
produce to the Clerk any document or thing in 
that person’s possession or control that tends to 
show the true position as to the judgement 
debtor’s property or financial circumstances. 

 (6) An examination summons must be served 
personally on the person to whom it is directed not less than 14 
days before the date on which the attendance of the person is 
required by the summons. 
Examination of judgement debtor  
 190. (1) If a person attends before the Clerk for oral 
examination in compliance with a summons, the Clerk and the 
judgement creditor (if present) may orally examine the 
person — 

(a) about the judgement debtor’s property and other 
means of satisfying the judgement debt; and 

(b) generally about the judgement debtor’s financial 
circumstances. 

 (2) An examination — 
(a) must be taken on oath administered by the 

Clerk; and 
(b) may be conducted in open court or in chambers 

as the Clerk directs. 
Orders following examinations 
 191. After examination of the judgement debtor, the 
Clerk may, of his or her own motion, or on application by the 
judgement creditor or judgement debtor — 
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(a) make an instalment order in respect of a 
judgement debt; or 

(b) make a garnishee order in respect of a judgement 
debt; or 

(c) make an order varying or revoking an instalment 
order or garnishee order in force in relation to a 
judgement debt; or 

(d) issue a writ of execution in respect of a 
judgement debt. 

Failure to attend in answer to summons 
 192. (1) If at the time set down (whether originally or 
on adjournment) for the examination of a person to whom an 
examination summons is directed — 

(a) the person fails to attend before the Clerk; and 
(b) there is proof — 

(i) that the person has been served with the 
summons in accordance with section 
189; or 

(ii) if the examination has been adjourned—
that the person has been notified of the 
date, time and place fixed for the 
examination; and 

(c) the judgement creditor so requests, 
the Clerk must report in writing to the Court that the person has 
failed to attend. 
 (2) On receiving a report under subsection (1), 
the Court may — 

(a) authorise the Clerk to issue a warrant for the 
apprehension of the person to whom the 
examination summons was directed; or 

(b) adjourn the examination and order that the 
person attend before the Clerk at a time and 
place specified in the order, 

and the Clerk must promptly serve the person with notice of the 
action taken by the Court. 
 (3) A warrant must — 
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(a) be in accordance with Form 84; and 
(b) be signed by the Clerk; and 
(c) name, or otherwise describe, the person whose 

apprehension is required by the warrant; and 
(d) state briefly the reason for its issue; and 
(e) require the bailiff to apprehend the person 

named or described, if the person is within the 
Territory, and to bring that person before the 
Clerk to be examined. 

 (4) For the purposes of paragraph (2)(a) a 
bailiff — 

(a) may enter and search any premises where the 
bailiff suspects the person to be, using 
reasonable force if necessary; and 

(b) may require a police officer to aid the bailiff in 
the execution of the warrant. 

 (5) A warrant will continue in force until — 
(a) executed; or 
(b) revoked by order of the Court; or 
(c) the expiration of 3 months after the warrant is 

issued, 
whichever occurs first. 
 (6) For the purposes of paragraph (4)(a), a 
warrant is executed when — 

(a) the person whose apprehension is required has 
been examined; or 

(b) the examination is adjourned to another day; or 
(c) the examination is struck out, 

whichever occurs first. 
Examination after issue of warrant 
 193. (1) If — 

(a) the person in respect of whom the issue of a 
warrant is authorised under section 192 — 
(i) is brought before the Clerk under the 

warrant; or 
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(ii) otherwise attends before the Clerk by 
arrangement; and 

(b) the judgement creditor, having been notified of 
the date, time and place set down for the conduct 
of the examination, attends before the Court, 

the Clerk and the judgement creditor (if present) may orally 
examine that person as to the matters referred to in section 
190(1)(a) and (b). 
 (2) If the judgement creditor has been notified of 
the date, time and place set down for the conduct of an 
examination but does not attend the examination, the Court 
may strike out the examination. 
Refusal to be examined 
 194. If a person attends, or is brought, before the Clerk 
for examination and the person — 

(a) refuses or fails, without reasonable excuse — 
(i) to take an oath; or 
(ii) to answer a question he or she is required 

by the Clerk to answer; or 
(iii) to produce a document or thing he or she 

is required by the Clerk, or by a 
summons issued under section 189 to 
produce; or 

(b) gives false information, 
the Clerk may adjourn the examination and refer the matter of 
the refusal, failure or giving of false information to the Court. 
Clerk may adjourn examination 
 195. The Clerk may adjourn an examination at any time 
(whether before or after the time originally set down for the 
examination or to which it has already been adjourned). 
Report on certain examinations 
 196. If a judgement creditor does not attend an 
examination of a person under this Subdivision in respect of the 
judgement debt in respect of which he or she is the judgement 
creditor, the Clerk must report to the judgement creditor the 
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results of the examination and any order as soon as reasonably 
practicable. 

Subdivision 3  —  Instalment Orders 
Instalment orders by agreement  
 197. (1) A judgement creditor and judgement debtor 
may agree in writing in accordance with Form 85 — 

(a) that the judgement debtor will pay the 
judgement creditor an agreed amount by 
specified instalments at specified times; or 

(b) that an instalment order in respect of a 
judgement debt should be revoked or varied in a 
specified manner. 

 (2) If an agreement in accordance with 
subsection (1) is filed, the Clerk must make an instalment 
order — 

(a) that the judgement debtor will pay the agreed 
amount by the instalments and at the times 
specified in the agreement; or 

(b) varying or revoking the instalment order in the 
manner specified in the agreement. 

Instalment orders on application of judgement debtor  
 198. (1) A judgement debtor may apply to the Clerk 
in accordance with Form 86 for — 

(a) leave to pay a judgement debt, or the balance of 
a judgement debt, owing to a judgement creditor 
by such instalments payable at such times as are 
specified in the application; or 

(b) an order varying or revoking an instalment order 
in force in respect of a judgement debt, 

(but if a writ of execution is in force in respect of the judgement 
debt, the judgement debtor is entitled to make only one such 
application in any period during which that writ is in force). 
 (2) An application must be supported by an 
affidavit (in duplicate) in accordance with Form 87 about — 
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(a) in the case of an application under paragraph 
(1)(a) — the judgement debtor’s property and 
financial circumstances; or 

(b) in the case of an application under paragraph 
(1)(b) — any change in the property or financial 
circumstances of the judgement debtor since the 
instalment order was made. 

 (3) The Clerk must consider an application 
made in accordance with this section and may make the order 
applied for. 
 (4) Before making an order under subsection 
(3), the Clerk may consult the judgement creditor (either orally 
or in writing) about the order that the Clerk proposes to make. 
 (5) A judgement creditor may file a notice 
objecting to an order made under subsection (3) within 14 days 
after the day on which the judgement creditor was served with 
notice of that order under section 203. 
Hearing by Court 
 199. (1) If — 

(a) the Clerk refuses to make an order on an 
application by the judgement debtor under 
subsection 198(1); or 

(b) the judgement creditor files a notice of objection 
under subsection 198(5); 

the Clerk must — 
(c) set the application or objection down for hearing 

by the Court; and 
(d) notify the judgement debtor and judgement 

creditor of the date, time and place set down for 
the hearing. 

 (2) When undertaking a hearing for the purposes 
of paragraph (1)(c), the Court must hear the judgement creditor 
and judgement debtor, if they appear, and may make — 

(a) an instalment order in respect of the judgement 
debt ; or 

(b) a garnishee order in respect of the judgement 
debt; or 
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(c) an order confirming, varying or revoking an 
instalment order or garnishee order in force in 
relation to the judgement debt; or  

(d) an order for the issue of a writ of execution in 
respect of the judgement debt against goods of 
the judgement debtor. 

Judgement creditor may apply for variation or revocation 
 200. (1) A judgement creditor may apply to the Clerk 
(in duplicate) in accordance with Form 86 for an order varying 
or revoking an instalment order in force in respect of the 
judgement debt on the ground that — 

(a) there has been a substantial increase in the 
property, or a substantial improvement in the 
financial circumstances, of the judgement 
debtor; or 

(b) at the time the order was made, material facts 
had been withheld from the Court or Clerk or 
material evidence before the Court or Clerk was 
false. 

 (2) An application under subsection (1) must be 
supported by an affidavit (in duplicate) setting out the facts 
sought to be relied on. 
 (3) Unless the Clerk otherwise orders, the 
judgement creditor must serve a sealed copy of the application 
and supporting affidavit on the judgement debtor by — 

(a) if the judgement debtor is a natural person —
serving them on the judgement debtor 
personally; or 

(b) if the judgement debtor is a body corporate—
leaving them at a registered office, principal 
place of business or principal office of the 
judgement debtor with a person who is 
apparently an officer or employee of the 
judgement debtor over the age of 16 years. 

 (4) The Clerk must consider an application 
made in accordance with this section and hear the judgement 
creditor and judgement debtor, if they appear, and may — 
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(a) make an order confirming, varying or revoking 
the instalment order or any garnishee order in 
force in relation to the judgement debt; or  

(b) make a garnishee order in respect of the 
judgement debt; or 

(c) make an order for the issue of a writ of 
execution in respect of the judgement debt 
against goods of the judgement debtor. 

Payment to judgement creditor  
 201. The Clerk must, as soon as reasonably practicable 
after receiving a payment from a judgement debtor under an 
instalment order, pay the amount received to the judgement 
creditor. 
Default 
 202. If — 

(a) a judgement debtor fails to make a payment 
under an instalment order; and 

(b) the failure continues for 7 days after the day on 
which the payment was due, 

the instalment order ceases to be in force and the judgement 
may be enforced for the balance of the judgement debt owing to 
the judgement creditor unless — 

(c) the Court otherwise orders; or 
(d) in the case of an instalment order made under 

subsection 197(2), the relevant agreement 
otherwise provides. 

Notice of instalment orders 
 203. The Clerk must, on making an instalment order, 
promptly provide the judgement creditor with a copy of — 

(a) the order; and 
(b) any affidavit filed by the judgement debtor 

under subsection 198(2) in respect of the order. 
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Subdivision 4  —  Garnishee Orders 
Application for garnishee order 
 204. (1) The Clerk may, on application by a 
judgement creditor, make a garnishee order in respect of a 
judgement debt attaching — 

(a) earnings; or 
(b) debts other than earnings, 

in the terms specified in the application. 
 (2) The application and supporting affidavit 
must be in accordance with Form 88. 
Making of garnishee order 
 205. (1) The Clerk may refuse to make a garnishee 
order if — 

(a) by reason of the smallness of the judgement debt 
or the earnings to be attached; or 

(b) for any other reason, 
the Clerk is of the opinion that the order should not be made. 
 (2) A garnishee order attaching earnings shall 
attach only that part of the earnings that exceeds the amount 
specified in the order. 
 (3) The judgement creditor must serve a copy of 
a garnishee order on the garnishee — 

(a) if the execution of a garnishee order is stayed, 
when the stay is lifted; or 

(b) in any other case, promptly after the order is 
made, 

and must serve a copy of the order on the judgement debtor 
within 5 days after that service on the garnishee. 
 (4) A garnishee order comes into force as soon 
as it is served on the garnishee. 
 (5) Subject to this Subdivision, a garnishee 
order operates — 

(a) in the case of an order attaching earnings—to 
attach, to the extent of the amount specified in 
the order, any earnings payable by the garnishee 
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to the judgement debtor from time to time until 
the amount so specified has been paid; or 

(b) in the case of an order attaching debts other than 
earnings—to attach, to the extent of the amount 
specified in the order, all debts that at the time of 
service are due or accruing from the garnishee to 
the judgement debtor (whether they were due 
and accruing at the time that the order was made 
or not). 

 (6) Only one garnishee order attaching earnings 
may be in force in respect of a judgement debt at any time. 
Form of garnishee order 
 206. (1) A garnishee order must — 

(a) be in accordance with Form 89; and 
(b) specify the unpaid amount of the judgement debt 

owing to the judgement creditor; and 
(c) require the garnishee to pay to the Clerk the 

earnings or other debts attached or so much of 
those earnings or other debts as may be 
sufficient to satisfy the unpaid amount after 
deducting such amount (if any) as may be 
notified in writing to the garnishee by the 
judgement creditor or Clerk as having been paid 
or credited to the judgement creditor on account 
of the unpaid amount otherwise than under the 
order; and 

(d) include such particulars of the earnings or other 
debts to be attached as are — 
(i) known to, or reasonably capable of being 

ascertained by, the judgement creditor; 
and 

(ii) necessary to enable the garnishee to 
identify the earnings or other debts; and 

(e) state that the garnishee may apply for the 
variation or revocation of the order on the 
ground of exceptional hardship; and 

(f) state that the judgement debtor may apply for — 
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(i) if such an order is not already in force in 
respect of the judgement debt—an 
instalment order which, if made, will 
result in a stay of execution of any 
garnishee order attaching earnings; or 

(ii) the variation or revocation of the 
garnishee order on the grounds of 
exceptional hardship. 

Payments by garnishees 
 207. (1) A garnishee must make payment under a 
garnishee order to the Clerk or, if the garnishee gives the Clerk 
and judgement creditor advance notice, to, or at the direction 
of, the judgement creditor. 
 (2) A garnishee under a garnishee order 
attaching earnings must make a payment within 14 days after 
the day on which the earnings are due for payment to the 
judgement debtor. 
 (3) A garnishee under a garnishee order 
attaching debts other than earnings must make a payment 
within 21 days after the day on which the order is served on the 
garnishee or the later date on which the debt is due for payment 
to the judgement debtor. 
 (4) If a garnishee order attaches a debt other 
than earnings that is due for payment after the expiration of the 
period of 21 days after the day on which the order is served on 
the garnishee, the garnishee must, before the expiration of that 
period, notify the judgement creditor of — 

(a) the date on which the debt is, or is likely to be, 
due for payment to the judgement debtor; and 

(b) if the amount of the debt is less than the unpaid 
amount of the judgement debt specified in the 
garnishee order, the amount of the debt. 

 (5) A person must not knowingly make a 
statement in a notice under subsection (4) that is false or 
misleading. 

Penalty (Subsection (5)): 2 penalty units. 
 (6) An amount paid by, or recovered from, a 
garnishee under this Division — 
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(a) will be taken to satisfy the judgement debt in 
respect of which the order is issued; and 

(b) constitutes a valid discharge to the garnishee as 
against the judgement debtor, 

to the extent of the amount paid or recovered, despite — 
(c) the setting aside of the judgement; or 
(d) the setting aside, variation or revocation of the 

garnishee order.  
Application to vary or revoke a garnishee order 
 208. (1) A judgement debtor or a garnishee may 
apply in accordance with Subdivision 6 for an order varying or 
revoking the garnishee order that is in force. 
 (2) A garnishee order may be varied on 
application under subsection (1) on the grounds that the order 
imposes exceptional hardship on the applicant or a member of 
the applicant’s family. 
Judgement debtor subject to garnishee order may apply for 
instalment order  
 209. (1) A judgement debtor may, if a garnishee 
order is in force in respect of a judgement debt, apply for leave 
to pay the judgement debt, or the balance of the judgement 
debt, by such instalments payable at such times as are specified 
in the application. 
 (2) An application must be made in accordance 
with Form 86 and must be supported by an affidavit (in 
duplicate) in accordance with Form 87 about the judgement 
debtor’s property and financial circumstances. 
Determination of applications 
 210. (1) On receiving an application under section 
208 or 209, the Clerk must — 

(a) set the application down for hearing by the 
Court; and 

(b) notify the judgement debtor and garnishee of the 
date, time and place set down for the hearing; 
and 
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(c) in the case of an application under section 209, 
give a copy of the supporting affidavit to the 
judgement creditor. 

 (2) When hearing an application under section 
208 or 209, the Court must hear the judgement creditor and 
judgement debtor, if they appear, and may make — 

(a) an instalment order in respect of the judgement 
debt; or 

(b) an order varying or revoking the garnishee 
order; or 

(c) if the application relates to a garnishee order 
attaching earnings, and whether or not that order 
is varied or revoked—a garnishee order in 
respect of the judgement debt attaching debts 
other than earnings; or 

(d) if the application relates to a garnishee order 
attaching debts other than earnings, and whether 
or not that order is varied or revoked—a 
garnishee order in respect of the judgement debt 
attaching earnings; or 

(e) a writ of execution. 
 (3) The Clerk must serve a copy of any order 
made under this section on the judgement creditor and the 
judgement debtor. 
No debts due or accruing 
 211. (1) If a garnishee reasonably believes that, at the 
time the garnishee order was served on the garnishee, there 
were no earnings or other debts due or accruing from the 
garnishee to the judgement debtor, the garnishee may serve on 
the judgement creditor and the Clerk an affidavit in accordance 
with Form 90 summarising the grounds on which that belief is 
based. 
 (2) A garnishee will not be subject to any action, 
liability, claim or demand in respect of a disclosure of 
information under subsection (1) if, in the circumstances, it was 
reasonable to have made the disclosure. 



32 Court of Petty Sessions Amendment No. 20, 1998 

Failure to comply with garnishee order  
 212. (1) If a garnishee order has not been complied 
with, the judgement creditor may apply for the issue of a 
summons under subsection (2) by filing an affidavit in 
accordance with Form 91 sworn by the judgement creditor as to 
the non compliance of the garnishee. 
 (2) If an affidavit is filed under subsection (1), 
the Clerk may issue a summons in accordance with Form 92 
requiring the garnishee to attend before the Court on a day and 
at a time specified in the summons to show cause why the 
garnishee should not comply with the garnishee order. 
 (3) At the time set down (whether originally or 
on adjournment) for a garnishee to attend to answer a summons 
under subsection (2), the Court may hear and determine any 
question in dispute concerning the liability of the garnishee to 
pay the earnings or other debts sought to be attached by the 
garnishee order and — 

(a) give judgement for the amount of those earnings 
or other debts or the unpaid amount of the 
judgement debt (whichever is the lesser) in 
favour of the judgement creditor against the 
garnishee; or 

(b) vary or revoke the garnishee order. 
 (4) The Court must not give judgement in the 
absence of a garnishee unless satisfied that — 

(a) the garnishee was duly served with the 
summons; and 

(b) if the hearing has been adjourned—the garnishee 
was notified of the date and time fixed for the 
garnishee to attend. 

 (5) The Court may refuse to give judgement 
under subsection (3)(a) — 

(a) by reason of the smallness of the judgement debt 
or of the earnings or other debts sought to be 
attached; or 

(b) for any other reason. 
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Lien or claim of third party on debt 
 213. (1) If, in proceedings under this Division it 
appears to the Court that a person other than the judgement 
debtor is, or claims to be, entitled to — 

(a) any money paid under a garnishee order; or 
(b) the earnings or other debts attached by the order; 

or 
(c) any charge or lien on, or interest in that money 

or those earnings or debts, 
the Court may — 

(d) order that notice of the proceedings be given to 
that person; and 

(e) hear and determine the claim; and 
(f) give any judgement or make any order in respect 

of the claim (including an order barring the 
claim and an order for the payment into Court by 
the judgement creditor of money received under 
the garnishee order) that the Court thinks just. 

Excess paid by garnishee  
 214. (1) If a judgement creditor receives an amount 
paid under a garnishee order in excess of the amount required 
to satisfy the judgement debt, the judgement creditor must 
promptly — 

(a) notify the garnishee and the judgement debtor of 
the excess payment; and 

(b) pay the excess to the garnishee or the judgement 
debtor. 

Penalty: 10 penalty units. 
 (2) An excess amount referred to in subsection 
(1) may be recovered by the judgement debtor or the garnishee 
from the judgement creditor. 
Reduction of attached debt 
 215. The Court may, if satisfied that a garnishee has been 
reasonably diligent in giving effect to a garnishee order that is 
in force, order that the earnings or other debts attached by that 
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order be reduced to the extent of any payment of those earnings 
or debts by the garnishee to the judgement debtor. 
Deductions by garnishees 
 216. (1) A garnishee may deduct from a payment 
under a garnishee order an amount (not exceeding 10% of the 
payment) for the reasonable expenses incurred by the garnishee 
in complying with the order.  
 (2) The garnishee must, when paying the 
balance of the payment due, provide the judgement creditor 
with a statement of — 

(a) the amount deducted under the garnishee order 
from the earnings of the judgement creditor; and 

(b) the amount deducted by the garnishee under 
subsection (1); and 

(c) the amount paid to the Clerk or to, or at the 
direction of, the judgement creditor. 

 (3) An amount retained under subsection (1) 
will be taken to have been paid to the judgement creditor on 
account of the unpaid amount of the judgement debt. 
Judgement debtor ceases employment 
 217. (1) If — 

(a) a garnishee order attaching earnings is in force; 
and 

(b) the judgement debtor ceases to be employed by 
the garnishee,  

the judgement debtor and the garnishee must, within 21 days 
after that cessation of employment, give the Clerk written 
notice of — 

(c) the cessation and the date from which it 
operates; and 

(d) in the case of the judgement debtor, if the 
judgement debtor has a new employer — 
(i) the name and address of the new 

employer; and 
(ii) the place of the new employment; and 
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(iii) the amount of his or her earnings from 
the new employer. 

Penalty:  10 penalty units. 
 (2) The Clerk — 

(a) must notify the judgement creditor in writing of 
the contents of a notice received under 
subsection (1); and 

(b) may, if no written objection is received from the 
judgement creditor or the judgement debtor 
within a reasonable time, of the Clerk’s own 
motion revoke the existing garnishee order and 
make a further garnishee order in respect of the 
judgement debt directed to the judgement 
debtor’s new employer attaching the judgement 
debtor’s earnings from that employer. 

Prejudice to employee  
 218. (1) An employer must not dismiss an employee, 
or otherwise prejudice an employee in his or her employment, 
because of the making of a garnishee order attaching the 
earnings of the employee. 

Penalty: 50 penalty units. 
 (2) If — 

(a) an employee is dismissed or prejudiced within 6 
months after a garnishee order is made; and 

(b) all elements of the offence other than the reason 
for the employer’s action are proved, 

the onus of proving that the dismissal or prejudice was not 
because of the garnishee order is on the employer. 
 (3) A conviction under subsection (1) does not 
limit, restrict or otherwise effect any obligation of the garnishee 
in relation to the judgement debtor or any right or remedy of 
the judgement debtor against the garnishee under any other law 
in force in the Territory. 
Bank accounts 
 219. (1) For the purpose of determining whether an 
amount standing to the credit of a judgement debtor in a 
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deposit-taking institution is attachable as a debt due or accruing 
to the judgement debtor, a condition — 

(a) that a demand is required to be made before any 
money or share is withdrawn; or  

(b) relating to the manner in which or the place at 
which a demand is to be made; or 

(c) that a passbook, receipt or other document or 
thing is required to be produced before any 
money or share is withdrawn; or 

(d) that notice is required before any money or share 
is withdrawn; or 

(e) that any money or share may not be withdrawn 
for a specified period; or 

(f) prescribing a minimum amount in respect of a 
withdrawal; or 

(g) that a minimum balance is required to be 
maintained in the account; or 

(h) relating to the account prescribed by regulations 
for the purposes of this section, 

will be disregarded. 
 (2) If an amount standing to the credit of a 
judgement debtor in an account with a deposit-taking institution 
is attached — 

(a) the garnishee order will be taken to operate as a 
notice of withdrawal or demand for payment 
under the contract between the garnishee and the 
judgement debtor in respect of that account; and 

(b) that notice or demand is, while the order remains 
in force, irrevocable; and 

(c) that notice or demand will be taken to have been 
received by the garnishee — 
(i) on the date of service of the order; or 
(ii) if the judgement debtor is not entitled 

under the contract to give notice of 
withdrawal, or to make a demand for 
payment, on the date of service of the 
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order—on the date on which the 
judgement debtor would, but for the 
order, have become so entitled. 

Direct crediting — veterans’ pensions 
 220. (1) If — 

(a) a judgement debtor has an account with a 
deposit-taking institution; and 

(b) instalments of a pension payable to the 
judgement debtor (whether on the judgement 
debtor’s own behalf or not) are being paid into 
the account; and 

(c) a garnishee order attaching debts other than 
earnings is in force in respect of the account, 

the garnishee order does not attach to the saved amount (if any). 
 (2) In this section  

‘saved amount’ means the difference between — 
(a) the total amount of the pension 

payable to the judgement debtor that 
has been paid to the credit of the 
account during the 4 week period 
immediately before the garnishee 
order came into force; and 

(b) the total amount withdrawn from the 
account during the same 4 week 
period. 

 (3) This section applies to an account whether it 
is maintained by the judgement debtor — 

(a) alone; or 
(b) jointly with another person; or 
(c) in common with another person. 

 (4) In this section — 
‘pension’ means a pension, benefit or allowance 

payable under the Veterans’ Entitlements Act 
1986 of the Commonwealth.  
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Attachment of salary of officers and employees of Crown 
 220A. The rule of common law that debts owing by the 
Crown for the salaries of its officers or employees are not 
capable of being attached is, in relation to the Crown in right of 
Norfolk Island, abolished. 

Subdivision 5  —  Execution Against Personal Property 
General restriction on issue of writ of execution  
 220B. (1) The Court must not make an order for the 
issue of a writ of execution in respect of a judgement debt if an 
instalment order or garnishee order has been made in respect of 
the judgement debt and has not expired or been revoked. 
 (2) The Court must not make an order for the 
issue of a writ of execution in respect of a judgement debt 
unless — 

(a) the judgement creditor consents to the making of 
the order; and 

(b) the Court is satisfied that, having regard to the 
amount of the debt outstanding and the interests 
of the judgement debtor and judgement creditor, 
it would be appropriate to make an instalment 
order or garnishee order in relation to the 
judgement debt. 

Issue of writs of execution 
 220C. (1) Subject to section 220D, the Clerk may, on 
application by a judgement creditor, issue a writ of execution in 
respect of a judgement debt against the goods of the judgement 
debtor. 
 (2) The judgement creditor must apply for a writ 
of execution — 

(a) in accordance with Form 93; and 
(b) supported by the judgement creditor’s affidavit, 

in accordance with that Form, setting out — 
(i) the date of the judgement in respect of 

which the writ of execution is sought; 
and 

(ii) the amount of money originally payable 
under the judgement; and 
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(iii) the amount of costs originally payable 
under the judgement; and 

(iv) the total amount (if any) paid by the 
judgement debtor in reduction of the 
judgement debt; and 

(v) the total amount of the credits (if any) 
accrued in reduction of the judgement 
debt otherwise than by payment; and 

(vi) any other particulars necessary to 
calculate the amount payable under the 
judgement; and 

(vii) the amount payable under the judgement 
on the day on which the affidavit is 
sworn; and 

(viii) any interest payable on the amount 
payable under the judgement at the day 
on which the affidavit is sworn; and 

(ix) the address at which it is alleged that 
personal property of the judgement 
debtor is situated. 

 (3) A writ of execution must be in accordance 
with Form 94 and must indicate the date on which it is issued. 
Leave required to issue writ of execution in certain 
circumstances 
 220D. (1) The Clerk must not issue a writ of execution 
without leave of the Court granted in accordance with an 
application under subsection (2) if — 

(a) since the judgement was given or entered, a 
change has taken place (whether by assignment, 
death or otherwise) in the person entitled or 
liable to execution under the judgement; or 

(b) the judgement is against the assets of a deceased 
person coming into the hands of his or her 
executor or administrator after the day on which 
the judgement was given or entered and the writ 
of execution is sought against assets of that 
description. 
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 (2) The person seeking to execute a judgement 
must apply for leave under subsection (1) — 

(a) in accordance with Subdivision 6; and 
(b) supported by an affidavit setting out — 

(i) the amount due on the date of the 
motion; and 

(ii) if a period of more than 12 years has 
elapsed since the judgement was given or 
entered—the reason for the delay before 
seeking to execute the judgement; and 

(iii) if paragraph (1)(a) applies—the change 
that has taken place; and 

(iv) if paragraph (1)(b) applies—that a 
demand for satisfaction of the judgement 
debt has been made of the person liable 
to execution but the judgement debt has 
not been satisfied; and 

(v) that the applicant is entitled to proceed to 
execution of the judgement; and 

(vi) that the person against whom execution 
is sought is liable to execution on the 
judgement. 

Priority and duration of writs 
 22OE. (1) On receiving a writ of execution, a bailiff 
must write the date and time of receipt on the back of the writ. 
 (2) A bailiff must execute writs of execution 
received by him or her in order of the dates and times on which 
the bailiff received them. 
 (3) If — 

(a) a writ of fieri facias against the property of a 
person issues out of the Supreme Court; and 

(b) a writ of execution against the same property 
issues out of the Court, 

the right to that property when seized will be determined by the 
priority of — 
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(c) the time of delivery of the writ issued out of the 
Supreme Court to the Sheriff of the Territory; or 

(d) the time of receipt of the writ issued out of the 
Court by the bailiff. 

 (4) A writ of execution will be valid for a period 
of 6 months commencing on the date of issue. 
 (5) Despite subsection (4), a writ of execution 
remains valid until the property seized under the writ is sold or 
otherwise disposed of, or is returned to the judgement debtor, in 
accordance with this Subdivision. 
Seizure of property for sale 
 220F. (1) A bailiff may, for the purpose of executing a 
writ of execution, seize and sell personal property — 

(a) that is or may be in the judgement debtor’s 
possession; or 

(b) to which the judgement debtor is or may be 
entitled; or 

(c) that the judgement debtor can (at law or in 
equity) assign or dispose of, 

except — 
(d) necessary items of clothing, and beds, bedding 

and kitchen furniture (including a stove, oven 
and refrigerator but not including a washing 
machine or automatic dishwasher); or 

(e) ordinary tools of trade, plant and equipment, 
professional instruments and reference books, 
the aggregate value of which does not exceed the 
prescribed amount; or 

(f) a right or interest in respect of land. 
 (2) When time for payment in respect of a 
cheque, bill of exchange, promissory note, bond, specialty or 
security for money seized under a writ of execution has arrived, 
the person on whose behalf the writ has been issued is entitled 
to — 

(a) demand and receive payment; and 
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(b) sue in the name of the person against whom the 
writ has been issued, or in the name of a person 
in whose name that person might have sued, for 
the recovery of the sum made payable or 
secured. 

Safekeeping of seized property 
 220G. (1) Property seized in accordance with this 
Subdivision must, before its sale, remain in custody as directed 
by the bailiff. 
 (2) A bailiff may, if it is necessary for the 
safekeeping or sale of the property, remove property under a 
writ of execution from the place where it was seized to another 
place. 
 (3) A bailiff must, as soon as practicable after 
removing property under subsection (2), give to the judgement 
debtor or leave for the judgement debtor at the place from 
which the property is removed, notice of the removal and an 
inventory of the property removed. 
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 (4) A bailiff must serve — 
(a) a judgement debtor against whom a writ of 

execution has been issued; or 
(b) any person who has custody of any personal 

property of a judgement debtor, 
with a notice, in accordance with Form 95, listing the property 
in the custody of the person served that has been seized under 
the writ and, if appropriate, informing the person served that 
the bailiff is responsible of the safekeeping of the property so 
seized. 
 (5) On seizing property under a writ of 
execution, a bailiff must deliver to the judgement debtor, or 
leave at the place where the property was seized, a notice in 
accordance with Form 96 — 

(a) specifying the amount that is necessary to satisfy 
the judgement including costs and charges; and 

(b) setting out the effect of subsections 220O(1) and 
(2) and section 220S; and 

(c) informing the judgement debtor that he or she 
may make an application for a declaration 
exempting specified property from execution or 
an application for an instalment order; and 

(d) setting out the effect of section 187. 
Bailiff’s powers of entry, search and seizure 
 220H. (1) If, in executing a writ of execution against a 
judgement debtor — 

(a) a bailiff is refused entry to the judgement 
debtor’s premises by an occupier of the 
premises, after having informed, or having made 
reasonable attempts to inform, the occupier 
(orally or in writing) about the procedure in 
relation to the execution of the writ and the 
bailiff’s intention to seek an order for entry 
under this section if entry is refused; or 
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(b) a bailiff — 
(i) has made reasonable attempts to contact 

both the judgement debtor and any other 
occupier of the judgement debtor’s 
premises to obtain consent to entry of the 
premises; and 

(ii) has been unable to make such contact 
with the judgement debtor or any other 
occupier of those premises,  

the Court may, on application by the bailiff in accordance with 
Subdivision 6 if satisfied that — 

(c) the judgement debtor resides at the premises; or 
(d) there is within the premises property that the 

bailiff is entitled to seize under section 220F in 
executing a writ of execution, 

issue an order authorising the bailiff, for any purpose connected 
with executing the writ of execution, to enter the judgement 
debtor’s premises using reasonable force if necessary, with the 
assistance of a police officer or officers if the bailiff considers 
that assistance to be necessary. 
 (2) Without limitation, an order under 
subsection (1) authorises the bailiff — 

(a) to search the premises for any property that the 
bailiff is entitled to seize under section 220F; 
and 

(b) to seize and remove any such property.  
 (3) No action, suit or proceeding lies against a 
bailiff in relation to an act done or omitted to be done in good 
faith in carrying out an order of the Court under subsection (1). 
 (4) In this section— 

‘judgement debtor’s premises’ means premises 
occupied by the judgement debtor.  

Property seized not abandoned 
 220I. (1) Despite — 

(a) seizing property under a writ of execution; and 
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(b) subsequently leaving the house or other place 
from which the property is seized, 

a bailiff— 
(c) may at all reasonable times re-enter that house 

or place; and 
(d) will not be taken to have abandoned the property 

seized there. 
Exempt property  
 220J. (1) The Clerk may, on application by a 
judgement debtor in accordance with Subdivision 6, declare 
that specified property of the judgement debtor is exempt from 
execution. 
 (2) The Clerk must not make a declaration under 
subsection (1) unless satisfied that the judgement debtor, or a 
member of his or her family, would otherwise be likely to 
suffer exceptional hardship. 
 (3) The Clerk may revoke a declaration under 
subsection (1). 
Payment preventing execution 
 220K. If a person — 

(a) pays to a bailiff the amount for which a writ of 
execution was issued or produces to the bailiff 
the receipt of the Clerk for that amount; and 

(b) pays the amount of all the proper costs and 
charges actually incurred in effecting the sale up 
to the time of payment, including any costs 
associated with removing the property from the 
place where it was seized and advertising the 
sale, 

the bailiff must not proceed with the execution and must return 
the writ. 
Suspension of execution by the judgement creditor 
 220L. (1) If property has not been seized under a writ 
of execution, the judgement creditor may — 

(a) require execution of the writ to be suspended 
unconditionally; and 
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(b) if the execution of the writ has been 
suspended—require the execution to be 
resumed. 

 (2) A requirement under subsection (1) must be 
in writing. 
 (3) A bailiff must comply with a requirement in 
accordance with this section. 
Agreements to withdraw and re-enter 
 220M. (1) If property has been seized under a writ of 
execution and the judgement creditor — 

(a) enters into an arrangement with the judgement 
debtor that a bailiff shall be at liberty to 
withdraw from and re-enter possession; and 

(b) communicates that arrangement to the bailiff; 
and 

(c) requests the bailiff to withdraw from possession, 
the bailiff must withdraw from possession and suspend 
execution of the writ but may, at the judgement creditor’s 
written request, re-enter possession and resume the execution in 
accordance with the terms of the arrangement. 
 (2) If property has been seized under a writ of 
execution and the judgement creditor, without communicating 
any arrangement referred to in subsection (1), requests a bailiff 
to withdraw from possession or to suspend execution, other 
than for the purposes of postponing a sale for a reasonable 
time — 

(a) the judgement creditor will be taken to have 
abandoned the execution; and 

(b) the bailiff must withdraw from possession and 
return the writ. 

Deposit to cover costs of execution 
 220N. (1) The Clerk may, before issuing a writ of 
execution or during the execution of a writ, require the 
judgement creditor to deposit with the Clerk an amount of 
money sufficient to meet the costs and charges incurred, or 
likely to be incurred, by a bailiff executing the writ. 
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 (2) If a deposit required by the Clerk is not paid 
as soon as practicable — 

(a) the Clerk may refuse to issue the writ of 
execution; or 

(b) the bailiff executing the writ may withdraw from 
any possession entered into and return the writ. 

Conditions of sale 
 220O. (1) If a bailiff is of the opinion that the property 
seized under a writ of execution is more than sufficient to 
satisfy the execution, the bailiff must sell — 

(a) so much of the property as, in his or her opinion, 
would be sufficient; and 

(b) if the property sold is not sufficient, so much 
more of the property as, in his or her opinion, 
would be sufficient to satisfy the balance due 
under the execution. 

 (2) If property is to be sold in accordance with 
subsection (1), the bailiff must sell that property — 

(a) in the order that, in his or her opinion, is best for 
the speedy execution of the writ without undue 
expense; and 

(b) subject to paragraph (a), in the order that the 
judgement debtor specifies; and 

(c) subject to paragraphs (a) and (b), in the order 
that, in his or her opinion, is best for minimising 
hardship to the judgement debtor or to any other 
person. 

 (3) Subsections (1) and (2) do not affect any 
liability of the bailiff to the judgement creditor. 
 (4) Subject to subsection 220P(2), the bailiff 
must offer the property for sale at a public auction as soon as 
practicable having regard to — 

(a) the interests of the judgement creditor and the 
judgement debtor; and 

(b) the need to obtain the reserve price for the 
property. 
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Time of sale 
 220P. (1) Subject to subsection 22OJ(1) and 
subsections 220O(1) and (2), property seized under a writ of 
execution must be offered for sale at public auction — 

(a) within 10 weeks after the day on which the 
property is seized; or 

(b) if execution of the writ is suspended, within 10 
weeks after the day on which execution is 
resumed, 

unless the amount for which the writ has been issued and the 
costs and charges of the execution are sooner paid or the Court 
otherwise orders. 
 (2) Subject to subsection (3), property seized 
under a writ of execution must not be sold before — 

(a) the expiration of 6 days after the day on which 
the property is seized unless the judgement 
debtor requests in writing that the property be 
sold within that period; and 

(b) any application made by the judgement debtor 
under subsection 220J(1) is determined. 

 (3) Property of a perishable nature seized under 
a writ of execution may be sold immediately after it is seized. 
Postponement 
 220Q. Subject to subsection 220P(1), a bailiff may 
postpone, or require the auctioneer to postpone, the sale of 
property under a writ of execution — 

(a) if the bailiff is of the opinion that a 
postponement is necessary to obtain the reserve 
price; or 

(b) in compliance with a request by the judgement 
creditor for a postponement. 

Determining market value 
 220R. (1) Before an item of property is offered for sale 
at an auction under section 220T, the bailiff must, so far as he 
or she can do by exercising reasonable diligence, determine the 
market value of the item. 



No. 20, 1998 Court of Petty Sessions Amendment 49 

 (2) For the purposes of subsection (1), the 
bailiff — 

(a) may require the judgement creditor to furnish 
him or her with any information about the 
property to be auctioned known to, or 
reasonably capable of being ascertained by, the 
judgement creditor; and 

(b) if the nature and apparent value of the property 
is such that it is reasonable to do so—may 
engage a suitably qualified and experienced 
person to provide the bailiff with an opinion as 
to the value of the property; and 

(c) may make such other inquiries as are reasonable. 
 (3) If a judgement creditor unreasonably fails to 
provide any information required under paragraph (2)(a), the 
bailiff — 

(a) must report the failure to the Clerk; and 
(b) may refuse to proceed further towards the sale of 

the property. 
 (4) The bailiff must, as soon as practicable after 
determining the market value of the items to be offered for sale 
under subsection (1), notify the judgement debtor in writing of 
those market values. 
Judgement debtor may challenge market value 
 220S. (1) The Clerk may, on application by the 
judgement debtor, revoke a determination under subsection 
220R(1) in respect of an item and determine a higher market 
value of the item. 
 (2) An application under subsection (1) — 

(a) must be made within five days after the 
judgement debtor is notified of the 
determination under subsection 220R(4); and 

(b) must be in accordance with Subdivision 6. 
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 (3) The Clerk must not make a determination 
under subsection (1) unless — 

(a) there is evidence before the Clerk from a 
suitably qualified and experienced person as to 
the true market value of the item; and 

(b) the Clerk is satisfied that, having regard to all 
the evidence, the market value of the item 
determined under subsection 220R(1) is 
substantially less than its true market value. 

 (4) If a judgement debtor makes an application 
under subsection (1), a bailiff must not sell any property seized 
under the writ of execution until the application has been 
determined. 
Sale by public auction 
 220T. (1) Subject to subsection (7), property seized 
under a writ of execution and offered for sale at a public 
auction must be sold to the highest bidder. 
 (2) The bailiff — 

(a) may conduct the auction; or 
(b) if the nature and apparent value of the property 

to be sold at auction is such that it is reasonable 
to do so—may engage an auctioneer licensed 
under the Auctioneers Act 1926 to conduct the 
auction under the bailiff’s direction. 

 (3) The bailiff must, at least 48 hours before the 
day of the auction — 

(a) advertise the details of the proposed auction in 
the Gazette; and 

(b) serve on the judgement debtor a notice 
specifying the date, time and place of the auction 
and the property to be auctioned. 

 (4) There will be a single reserve price in respect 
of each item offered for sale at the auction equal to 65% of the 
market value of the item determined under section 220R or 
220S, as the case may be. 
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 (5) The reserve price of an item must not be 
disclosed at any time before or during the auction at which it is 
offered for sale. 
 (6) Before the auction is conducted, the bailiff 
must — 

(a) prepare a list in accordance with Form 97 of the 
items of property to be offered for sale at the 
auction; and 

(b) record opposite each item in the list the reserve 
price of the item and how that price was 
determined. 

 (7) An item must not be sold at the auction for 
less than its reserve price. 
Sale by private agreement  
 220U. (1) If property seized under a writ of execution 
remains unsold after being offered for sale at an auction under 
section 220T, a bailiff or the auctioneer may sell the property 
by private agreement. 
 (2) An item must not be sold by private 
agreement for less than its reserve price set under subsection 
220T(4). 
Terms as to payment  
 220V. (1) A bailiff or auctioneer must sell property 
seized under a writ of execution on terms that the purchaser of 
an item of that property — 

(a) must pay — 
(i) an amount equal to 10% of the purchase 

price as a deposit immediately after the 
sale; and 

(ii) the balance of the purchase price within 
such period (not exceeding 2 working 
days after the day of the sale) as the 
bailiff determines before the sale; or 

(b) must pay the whole of the purchase price 
immediately after the sale. 
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 (2) The bailiff must require payment of the 
purchase price to be in cash or by bank draft or by any other 
method prescribed for the purposes of this Subdivision. 
Sale price to be recorded 
 220W. The bailiff or auctioneer must record opposite 
each item in the list under subsection 220T(6) that is sold the 
price for which the item was sold. 
Purchase by bailiff or auctioneer prohibited 
 220X. Neither a bailiff nor an auctioneer is entitled — 

(a) to bid at the auction at which property seized 
under a writ of execution is offered for sale; or 

(b) to purchase, on his or her own behalf, or on 
another person’s behalf, any item of that 
property at the auction or by private agreement.  

Auctioneer to account 
 220Y. An auctioneer must, as soon as practicable after 
receiving any money under a writ of execution, pay that money, 
less the auctioneer’s charges, to the bailiff.  
Surplus sale proceeds paid to judgement debtor 
 220Z. A bailiff must deduct from the amount realised 
from the sale of property seized under a writ of execution — 

(a) the amount of all proper costs and charges 
actually incurred in effecting the sale, including 
any costs associated with removing the property 
from the place where it was seized and 
advertising the sale; and 

(b) the amount for which the writ was issued, 
and must pay the surplus (if any) to the judgement debtor. 
Costs of execution 
 220ZA. Unless the Court otherwise orders, the costs and 
charges of a writ of execution (whether executed or not and 
whether productive or not) must be added to and form part of 
the judgement debt. 
Payment of amounts raised to the Clerk 
 220ZB. The bailiff must within 24 hours after receiving 
the amount realised from the sale of property seized under a 
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writ of execution, pay the amounts deducted under section 
220Z to the Clerk. 
Proceeds of writ 
 220ZC. (1) If the Clerk receives an amount of money as 
the proceeds of a writ of execution under a judgement given or 
entered on a claim, the Clerk must pay the amount to the 
judgement creditor. 
 (2) If the Clerk receives an amount of money as 
the proceeds of a writ of execution issued other than pursuant to 
a judgement given or entered on a claim, the Clerk must (unless 
a law in force in the Territory or the Court otherwise requires) 
pay the amount to the Administration. 
Account 
 220ZD. A bailiff must, on request, give to — 

(a) a party to the proceedings in relation to which a 
writ of execution was issued; or 

(b) a person who claims that his or her property has 
been sold by the bailiff, 

a report of the sale of the property seized under the writ and an 
account of — 

(c) the proceeds of the sale and any other money 
received by the bailiff under the writ; and 

(d) all the proper costs and charges actually incurred 
in effecting the sale, including any costs 
associated with removing the property from the 
place where it was seized and advertising the 
sale; and 

(e) the manner of disposal of those proceeds and 
that money. 

Order for disposal 
 220ZE. (1) If property seized under a writ of execution 
remains unsold after being offered for sale at an auction under 
section 220T, the Court may, on application by the judgement 
creditor, make an order for the disposal of the property. 
 (2) An application under subsection (1) must be 
made in accordance with Subdivision 6 and — 
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(a) within 11 weeks after the property was seized; 
or 

(b) if execution of the writ is suspended — within 
11 weeks after the day on which execution is 
resumed. 

 (3) In considering whether to make an order for 
the disposal of the property, the Court must have regard to — 

(a) the amount of the judgement debt and costs and 
charges remaining unpaid; and 

(b) any hardship that would be occasioned to the 
judgement creditor if the order were not made 
and to the judgement debtor if the order was 
made. 

Property to be returned to the judgement debtor 
 220ZF. If — 

(a) the judgement creditor does not make an 
application in accordance with subsection 
220ZE(2) in respect of the property remaining 
unsold; or 

(b) the Court refuses to make an order for the 
disposal of the property remaining unsold under 
section 220ZE(1), 

that property must be returned to the judgement debtor. 
Separate execution for costs 
 220ZG. If — 

(a) there is a judgement for the payment of money 
and for the payment of costs; and 

(b) the money becomes payable pursuant to the 
judgement before the costs become payable 
because the costs have not been taxed or for any 
other reason, 

a person entitled to enforce the judgement by execution may 
have execution issued separately to enforce payment of the 
money and costs when each becomes payable. 
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Offences 
 220ZH. (1) A person other than a bailiff must not act as, 
or purport to be, a bailiff. 
 (2) A person must not assault, resist, interrupt or 
obstruct a bailiff in the exercise of his or her powers, 
authorities, duties or functions under this Act or any other law 
in force in the Territory. 
 (3) A person who knows that property has been 
seized under section 220F or is the subject of a notice under 
subsection 220I(5) must not, except with the consent of the 
Court or the consent in writing of the bailiff by whom the 
property was seized or the notice was served — 

(a) interfere with, or dispose of, the property; or 
(b) remove the property from the place at which it 

was seized or at which it was situated when the 
notice was served; or 

(c) cause, permit or suffer the property to be 
interfered with, disposed of or removed. 

Penalty (Subsection (3)): 50 penalty units or 6 months 
imprisonment or both. 

Liability of bailiffs 
 220ZI. A bailiff who executes a writ of execution is 
responsible to the parties to the proceedings in relation to which 
the writ was issued for all the acts and omissions of the bailiff, 
and any person assisting the bailiff, in executing that writ in the 
same manner as the Sheriff of the Territory is responsible for 
all the acts and omissions of the Sheriff, and any person 
assisting the Sheriff, in executing a writ of fieri facias. 

Subdivision 6  —  Interlocutory Applications 
Application of this Subdivision 
 22OZJ. This Subdivision applies only as expressly 
provided in the other Subdivisions of this Division. 
Interlocutory applications 
 220ZK. (1) A person may make an application for the 
purposes of this Subdivision  (“an application”) by plaint. 
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 (2) The procedure in respect of an application 
will be that set out in Division 2 of Part 5 with the following 
modifications — 

(a) a summons must be served under subsection 
124(1) at least three clear days before the time 
appointed in the summons for the hearing of the 
plaint; and 

(b) the Court may hear an application despite that 
the applicant has not made a plaint or that a 
person named in the plaint has not been issued 
with a summons if — 
(i) compliance with those requirements 

would cause undue delay, or other undue 
mischief, to the applicant; or 

(ii) each interested party consents to the 
making of the order sought by the 
applicant; or 

(iii) the Court by order dispenses with those 
requirements; and 

(c) a plaint may be supported by affidavit if the 
person who intends to rely on the affidavit at the 
hearing files the affidavit and serves it on each 
interested party (other than a party on whom 
service of a summons was not required under 
this section) — 
(i) in sufficient time to allow the other party 

to make and file, and serve a copy of, an 
affidavit in reply; or 

(ii) within such other period as the Court 
orders; and 

(d) a plaint may, with the leave of the Court,  be 
heard ex parte; 

Costs 
 220ZL. (1) Subject to this Act and any contrary order of 
the Court, the costs of any application made under this 
Subdivision will follow the event of the proceedings. 
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 (2) Costs of an application to the Court in 
proceedings made ex parte must not be allowed except by order 
of the Court.”. 

Forms 
 11. Section 247 of the principal Act is amended by inserting after 
subsection (1) the following subsection — 

“ (1A) If there is no form prescribed for a purpose 
under this Act or the rules or regulations for a purpose, the 
executive member may approve a form for that purpose and an 
instrument in that form, or in a form to a like effect (including 
that form varied to adapt to particular circumstances) — 

(a) may be used for that purpose; and 
(b) will be taken to be sufficient in law.”. 

Rules and Regulations  
 12. Section 248 of the principal Act is amended — 

(a) by omitting from subsection (1) “Minister” and substituting 
“Administrator”; and 

(b) by omitting paragraph (1)(d) and substituting the following 
paragraph — 
“(d) the revocation of any of the forms in the Third 

Schedule;”. 
Third Schedule  
 13. The Third Schedule is amended by omitting Forms 81 and 82. 
_______________________________________________________________________ 

NOTE 
Penalty units 
See section 12A of the Interpretation Act 1979 
_______________________________________________________________________ 
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Notified Gazette No. 42 of 1998, 24 September 1998. 
Sections 1 and 2 commenced on gazettal (No. 42 of 1998, 24 September 1998).  The 
remainder of this Act commenced on 29 April 1999 (Gazette No. 21 of 1999, 29 April 
1999). 
This enactment amends Act No. 6 of 1960 as amended by 4 of 1966;  9 of 1976;  3, 31, 
34 and 35 of 1980;  10 of 1982;  9 and 16 of 1985;  26 and  31 of 1988;  2 of 1991;  9 of 
1992 and 21 of 1994. 
Printed on the authority of the Administrator. 
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