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1.  Introduction  
 
1.1 This submission is made in response to the exposure draft of the Territories 
Law Reform Bill supplied to the Norfolk Island Government less than one 
business day before a visit to Norfolk Island on short notice by officials of the 
Attorney-General’s Department and the Department of Finance and Deregulation 
from 15 to 17 February 2010. During that visit, the officials advised that the Bill 
was to be introduced to the House of Representatives in the second week of 
March and that any submissions from the Norfolk Island government or 
community would close on 25 February. Departmental officers also placed 
restrictions on circulation of the exposure draft Bill which was not to be sent off 
Norfolk Island, and declined to allow any circulation of a copy of a Norfolk Island 
Act marked up with the proposed changes.  
 
1.2 The documentation available to the Government of Norfolk Island does not 
include the Explanatory Memorandum to the Bill or any of the proposed 
regulations which will contain much of the detail of the planned governance and 
electoral changes. In the absence of this information, we are unable to comment 
in full on the proposals and in particular on the purposes for which they have 
been drafted. In many cases, the detailed provisions in the draft Bill appear to be 
“solutions” for which no problem exists or has been identified. No rationale has 
been provided for any of the structural governance changes, nor is there any 
evidence to support the need for such measures. A number appear to remove 
democratic freedoms and checks and balances and place powers into the hands 
of unelected officials or the Federal Minister where they are not subject to 
transparent overview or review.   
 
1.3 The Norfolk Island Government has written to the Minister for Home Affairs 
seeking that the consultation period be extended. We would also be in a far 
better position to provide detailed and meaningful feedback if the 
Commonwealth’s rationale for the changes was made available, together with the 
draft regulations associated with the Bill.  Within the constraints of lack of detail, 
incomplete information on regulations and procedures and extremely limited 
time, we submit our comments on the exposure draft Bill, grouped under 
functional headings. 
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2. The Norfolk Island Legislative Assembly 
 
2.1 The Bill proposes a new power for the Administrator to dismiss a member of 
the Assembly for seriously unlawful conduct or grossly improper conduct, without 
defining those terms. We are of the view that “unlawful conduct” should properly 
be determined by the courts, not the Administrator. Section 39 of the Norfolk 
Island Act 1979 (Cth.) already contains strong provisions in relation to 
disqualification of individuals from standing for election and from remaining in 
office in a range of circumstances, including conviction for unlawful behaviour. 
We see no reason for providing an unelected official with the ability to dismiss 
from the Assembly a member lawfully and democratically elected, other than 
those already provided in the Norfolk Island Act. This is especially so in light of 
the lack of definition of “grossly improper conduct” and we suggest that this 
provision be removed from the Bill. 
 
2.2 A new power is given to the Governor-General to dissolve the Assembly if, in 
his or her opinion, it is incapable of effectively performing its functions or is 
conducting its affairs in a “grossly improper manner” (again undefined). In such 
circumstances, pending a general election the Administrator would exercise 
executive authority in place of the democratically elected ministers. This “reserve 
power” is way in excess of that which applies in other Australian jurisdictions and 
again removes the ability of the elected Assembly to govern based on an 
undefined opinion of “grossly improper” conduct. There is no indication that 
consideration was given to appointing a caretaker government pending an 
election in circumstances where the Assembly is unworkable, as applies in most 
other Australian jurisdictions. We suggest that further consideration be given to 
this provision with a view to amending the Bill to reflect the conventions and 
constitutional provisions in other Australian states and territories. 
 
2.3  It is unclear why the Commonwealth would seek to remove the democratic 
right of an Assembly to elect Ministers (which is the current situation) and replace 
this with a power for the Chief Minister to appoint Ministers. Since, under the 
proposed changes, the Chief Minister becomes subject to legislative provisions 
for no confidence, it is likely that a Chief Minister who appointed other Ministers 
without the consent of the majority of the Assembly would be subject to a no 
confidence motion, leading to instability and delay in forming a government. We 
submit that this proposed change is impractical and likely to be wasteful and 
should be removed from the Bill. We further question why it is considered 
necessary to codify in legislation the position and role of the Chief Minister, when 
this is not the case for the Prime Minister or state Premiers and has in fact been 
considered but deliberately not implemented in other Australian jurisdictions on 
grounds that codifying such roles runs the risk of limiting powers through 
unpredicted consequences. 
 
2.4 We generally agree with the creation of “fixed” terms for the Legislative 
Assembly of not less than three years or more than four years, while noting that 
this would place limitations on citizen-initiated referendums under the 
Referendum Act 1964 (NI). However, we believe that there should be a right for 
the Assembly to dissolve itself when necessity dictates. In practice, the 
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Governor-General might be obliged to dissolve the Assembly and call an election 
in circumstances such as the resignation of all nine members. 
 
2.5 Under the provisions of the Bill, the method of voting at elections including 
“the manner in which voters’ votes are to be used to obtain a result for an 
election” is to be prescribed by Commonwealth regulations, for which no draft 
terms are available. We strongly oppose this measure, on grounds that it is 
inappropriate for regulations to override the principal Act. In any event, provisions 
for the counting of votes and conduct of elections should reside in the Legislative 
Assembly Act 1979 (NI), not in Commonwealth regulations. We would be 
prepared to consult the Australian Electoral Commission about the conduct of 
elections, should the need ever arise, as provided for in the Bill. To date that 
need has not arisen. 
  
 
3. Legislative powers  
 
3.1 We note that the Bill proposes to reduce the legislative powers of the 
Legislative Assembly and to give new powers to legislate to the Governor-
General and the Commonwealth Minister. No rationale or explanation is given for 
these measures, which would reduce the ability of Norfolk Island to govern itself 
and erode the democratic right of Norfolk Islanders to elect representatives who 
can govern in the interests of the peace, order and good government of the 
Island.   
 
3.2 The Bill appears to change the existing process for assent by requiring the 
Administrator to act in accordance with the instructions (if any) of the 
Commonwealth Minister in assenting to all laws, including Schedule 2 matters. 
As well, Schedule 2 laws may be reserved for the Governor-General’s pleasure. 
While departmental officials referred to these changes as “reserve” powers which 
would be used only in exceptional circumstances, they clearly create a situation 
where an activist Commonwealth Minister could intervene on all legislation 
passed by the Legislative Assembly. We have previously raised the situation of 
the very long times taken for assent on Schedule 3 matters (frequently beyond 
six months), and are of the view that, even in circumstances where there is no 
conflict of views between the Assembly and the Commonwealth Minister, these 
new procedures could make government nearly unworkable In Norfolk Island. 
 
3.3 In 2006, the Norfolk Island Government proposed a detailed 10-point plan to 
streamline legislative and assent processes, based in part on procedures in 
place in the Australian Capital Territory. Among other advantages, the proposal 
had the benefits of reducing red tape and bureaucratic processes in assent 
procedures and significantly reducing Commonwealth costs. In the event, the 
Commonwealth withdrew all of its Norfolk Island governance proposals in 2006 
and no decision was taken on the applicability of the Norfolk Island submission 
on a simplified and more effective governance model. We are still of the view that 
the 10 point plan previously proposed is more cost effective and democratic than 
the complex and undemocratic proposals concerning legislative powers 
embodied in the exposure draft bill. Nothing in that model would remove the 
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existing ability of the Commonwealth Parliament to disallow Norfolk Island 
legislation, regulations or subordinate legislation. 
 
 
4. The executive  
 
4.1 No rationale is put forward for the unprecedented proposal to prescribe in 
legislation the maximum number of Ministers permitted in Norfolk Island. We are 
not aware of any other Australian jurisdiction with such a provision, which limits 
the sovereignty of the parliament and the need for flexibility in allocation of 
portfolios for no apparent good purpose. While Norfolk Island is a small 
jurisdiction, the range of ministerial responsibilities covers a wide spectrum of 
areas which fall within federal, state and local government jurisdictions in 
Australia. The limiting of the number of Ministers denies the flexibility which might 
be needed to deal with a major natural disaster or a significant ongoing change in 
the external environment. In our view, the existing flexible arrangements work 
well and there is no justification for the proposed change, which we submit 
should be removed from the Bill. 
 
4.2 Under existing provisions, the Administrator can dismiss an executive 
member (Minister) from office (but not from the Assembly) in “exceptional 
circumstances”.  The draft Bill changes this so that only the Chief Minister can be 
dismissed in exceptional circumstances, while other Ministers can be dismissed 
on the advice of the Chief Minister. It would appear that if this proposal is 
enacted the Administrator would not be able to dismiss one of the other Ministers 
on the basis of “exceptional circumstances”, but only on the basis of the Chief 
Minister’s advice. If that advice was not forthcoming, the Minister would 
presumably remain in office unless dismissed from membership of the Assembly 
altogether. We believe these provisions to be self-defeating and less workable 
than the status quo, and suggest that they should be excised from the Bill. 
 
4.3 The Bill removes the existing right of non-executive members to attend 
meetings of the Executive Council. From our meetings with Departmental 
officers, it appears that they were confused between meetings of Executive 
Council and “executive meetings” of Norfolk Island Ministers. The latter are 
similar in operation and conduct with cabinet meetings in other Australian 
jurisdictions, and are generally closed to non-executive members. We are not 
aware of any problems with the long-existing situation where non-executive 
members are able to attend Executive Council meetings as observers (for 
example, in situations where assent is given to a private member’s bill) provided 
that they have sworn the oath prescribed under the Norfolk Island Act. This 
would appear to be a change to deal with a non-existent problem and we suggest 
that it be removed from the Bill. 
 
4.4 Similarly, the current arrangements for collegiate government work well in our 
small jurisdiction and there would appear to be no practical or beneficial reason 
to change these. That would not prevent the publication or gazettal of 
administrative arrangements orders.   
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4.5 Without some rationale for the change, it is difficult to comment on the 
proposal to appoint one or more Deputy Administrators. On the face of the 
proposal, it is a Departmental push for more well-paid positions without any 
explanation of what it would produce in terms of good public administration or 
beneficial outcomes for Norfolk Islanders. The Bill leaves open the situation 
where there could be more than one Deputy Administrator at a time, based 
simply on appointment by the Commonwealth Minister, not the Governor-General 
as at present. We submit that there should be no more than one Deputy 
Administrator at any one time and that the position should be located only in 
Norfolk Island, not within the Canberra bureaucracy. Without some explanation of 
the benefits of the change to Deputy Administrator appointments and roles, 
change, we do not support the proposal and suggest that it be removed from the 
Bill on the grounds of cost and lack of demonstrated need. 
 
4.6 The Bill proposes, but does not specify any details of, “Public Service 
Values”. The Public Sector Management Act 2000 (NI) already includes Part 2, 
comprising three sections establishing public sector general principles and 
standards of conduct. These are supported in subordinate legislation by a 
detailed code of conduct. We do not necessarily disagree with the proposal to 
place in legislation a statement of values modelled on the Commonwealth APS 
Values and Code of Conduct, and suggest that a joint working group of officials 
could be established to achieve this. Any such legislative change should be in 
the relevant Norfolk Island legislation and regulations, rather than in 
Commonwealth enactments. 
 
 
5. Financial framework 
 
5.1 An officer-level working group has already been established to fine-tune and 
work toward implementation of the new financial framework. The CEO of the 
Administration is writing in detail to the Acting Assistant Secretary of the 
Attorney-General’s Department about a range of practical and administrative 
issues requiring clarification and action, including the costs of the changes and 
how these will be reimbursed in terms of the Commonwealth’s commitment that 
the changes would be made without cost to Norfolk Island. 
 
5.2 In principle, we agree that a new financial framework is desirable but believe 
that wherever practicable this should be established under Norfolk Island 
legislation and regulations, not Commonwealth legislation. The Norfolk Island 
Government is prepared to cooperate in making the necessary changes in 
consultation with the Commonwealth.    
 
 
6. Administrative law and administrative review 
 
6.1 We acknowledge the much greater degree of consultation between the 
Commonwealth and Norfolk Island on the development of transparency and 
accountability measures through administrative law and administrative review 
changes. The changes are generally welcomed, although we note the 
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Department’s desire to implement costly and bureaucratic measures for Freedom 
of Information and Privacy, rather than the less complex and costly proposals for 
administrative schemes more suitable for smaller jurisdictions, as proposed by 
the Commonwealth Ombudsman and the Norfolk Island Government 
 
6.2 The extension of the Administrative Appeals Tribunal Act 1975 (Cth) would 
appear to be a complex and costly manner of extending appeal rights compared 
with an extension of the powers of review of the existing Administrative Review 
Tribunal. The AAT The proposals in the draft Bill would still leave in place the 
cumbersome and slow procedures for review of certain immigration and social 
welfare decisions made under statute by Norfolk Island Ministers. We suggest 
that the previous working group which looked at immigration appeals should be 
re-established to consider more expeditious, effective and less costly 
mechanisms to deal with appeals against Ministerial decisions. This might also 
lead to simplified procedures which could be adapted for dealing with social 
welfare appeals. One option might be for a member of the MRT or SSAT to be 
delegated to sit on such matters as part of the Norfolk Island ART. 
 
 
7. Implementation, training and costs 
 
7.1 The proposed changes outlined in the Bill in many cases lack detail, which is 
apparently to be included in regulations and procedures yet to be developed. As 
has been shown by the visit of the Commonwealth officers last week, there is 
little practical knowledge of the Norfolk Island environment and relevant 
governance/administrative structures among those officers charged with primary 
responsibility for fleshing out the detail and implementing new procedures. We 
strongly recommend that there be detailed and ongoing consultation at officer 
level from this point forward to ensure that the changes incorporated in the final 
Bill and regulations are workable in Norfolk Island and that they will in fact 
improve transparency, accountability, efficiency and productivity rather than 
simply “normalising” Norfolk Island as a microcosm of Commonwealth 
procedures designed for much larger jurisdictions.  
 
7.2 In this context, we request that the Commonwealth assist with training for 
Norfolk Island public sector managers and staff in the operation of new 
programmes such as freedom of information, privacy and in the modifications to 
existing systems and work practices involved in other changes such as the 
financial framework. We suggest that supervision of this task be allocated to a 
joint working group involving relevant Commonwealth officials and the senior 
management and Human Resources staff of the administration of Norfolk Island. 
 
7.3 As detailed above, there are a number of proposed changes which we do not 
support and others where there is insufficient detail to allow us to comment. We 
are concerned about considerable potential costs for Norfolk Island in transition 
to, and operation of, any new procedures. We reserve our right to make future 
submissions for Commonwealth assistance in the event that any or all of the 
proposals in the Bill are implemented.  
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8. Conclusion 
 
There are a number of other issues of detail in the Exposure Draft which require 
attention, but can hopefully be resolved by consultation and communication at 
officer level. These include, for example, confusion about whether notices should 
be published in the Norfolk Island Gazette or the Commonwealth Gazette and 
the apparent oversight of a significant number of other Commonwealth 
enactments which would need amendment if the proposed Norfolk Island Act 
changes proceed.  We would expect these types of issues to be resolved through 
the consultative working groups suggested above.  
  
 
25 February 2010 


